Application No. 10/581,884 Docket No.: 13 11 I-00G43-US1 

Amendment dated February 12,2010 

Reply to Office Action of November 10, 2009 

REMARKS 

Claims 33-57 and 6.0 are now in the application. By this Amendment, claims 33-57 and 
60 have been amended. Support for the claim features hair spray composition is found at least at 
page 4, lines 9-12, of the specification. Claims 43, 45-5 5, and 62-67 have previously been 
withdrawn by the Examiner. Claims 58, 59 and 61.-67 have been canceled without prej udice or 
disclaimer. No new matter has been added. 

Claim 59 is objected to for reciting "and" instead of "or" before the claim feature a hair 
treatment composition. The cancelation of claim 59 renders this objection moot. 

Claims 33-42, 44, and 56-61 are rejected under 35 U.S.C. §1 .12, second paragraph, as 
being indefinite. In particular, claim 33 is rejected because the recitation of a copolymer 
obtainable by free radical polymerization is considered unclear. Claim 33 has been amended to 
recite obtained by free radical polymerization instead. 

Further, claim 56 is rejected for reciting a broad range and a narrow range. The 
amendment to claim 56 obviates this rejection. 

In addition, claim 61 is rejected for depending on a canceled claim. The cancelation of 
claim 61 renders this rejection moot. 

Claims 33-36, 40-42, and 56-61 are rejected under 35 U.S.C. § 102(b) as being anticipated 
by WO 02/38638 to Dausch et aL as evidenced by US Patent No. 7,015,294 to Dausch et aL, 
which is a US counterpart thereof. 

independent claim 33 recites, among other features, at least one copolymer obtained by 
free radical polymerization of a monomer mixture comprising tert-butyi aerylate and acrylic 
acid. 

At least this combination of features cannot reasonably be considered to be taught or to 
have been suggested, by Dausch. 
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Dausch teaches acrylate polymers for cosmetic preparations. As set forth at: eol. 1 . lines 
54-59, the polymers have a neutral odor and are, therefore, suitable for a wide use spectrum, in 
particular for formulations without added perfume oils. The objective of Dausch is achieved wi th 
acrylate polymers obtainable by tree-radical polymerization of 

A) 30 to 99% by weight of tert-butvl acrylate and/or tert-butyl methacryiate, 

B) 1 to 28% by weight of acrylic acid and/or methacrylic acid, and 

C) 0 to 60 % of a further tree-radically copolymerizable monomer. 

As such, Dausch teaches that one of tert-butyl acrylate and tert-butyl methacryiate and 
one of acrylic acid and methacrylic acid is copolymerized. However, Dausch fails to teach 
polymers that mandatorily contain tert-butyl acrylate and acrylic acid, as recited in independent 
claim 33. Quite to the contrary, Example 1 contains, as set forth at col. 1 6, line 20, 140 g of 
methacrylic acid. Acrylic acid is not present. Moreover, all the examples in the Table at Col. 16, 
line 50 to Col. 17, line 18, are prepared from methacrylic acid but not from acrylic acid. 

Accordingly, Dausch fails to anticipate the claimed subject matter because Dausch fails 
to teach selecting tert-butyl acrylate and acrylic acid as monomers. 

Moreover, a skilled artisan would also not be guided by Dausch to select tert-butyl 
acrylate and acrylic acid as monomers, in particular not for a hair spray, as claimed. As noted at 
page 4, lines 9-12, of the specification, the claimed subject matter provides a hair spray 
composition having good Theological properties and good sprayability. 

It is a critical feature of the claimed subject matter that tert-butyl acrylate and acrylic acid 
are selected as monomers, as evidenced by the enclosed Test Report. 

Comparative example A is a copolymer that comprises tert-butyl acrylate and 
methacrylic acid instead of acrylic acid. Inventive Example B contains acrylic acid but has 
otherwise the same composition as Example A. Further, the enclosed Test Report also includes 
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examples 13 and 36 already disclosed in the specification. Example 13 contains a mixture of 
methacrylic acid and acrylic acid, whereas Example 36 eontinas N-tert butylaminoethyl acrylate 
as additional comonomer. 

The Test Report shows that the inventive examples have a remarkably lower viscosity 
compared to Example A. The viscosi ty of Example B is almost half of the viscosity of Example 
B. Moreover, the inventive examples have a significantly smaller particle size of spray droplets 
and form a fine droplet pattern, whereas comparative Example A does not exhibit a dissolution 
into fine droplets. Instead, a coarse droplet pattern is obtained. 

Claims 33-40 and 56-61 are rejected under 35 U.S.C. § 102(b) as being anticipated by 
WO 01/62809 to Kirn et at, as evidenced by US Patent Application Publication No. 
2003/0147929 to Kim et ah, which is a US counterpart thereof. 

The application of Kim suffers from the same deficiencies as the applieation of Dausch 
discussed above. In particular, Kim teaches cosmetic compositions comprising at least one 
polymer which comprises, incorporated in the form of polymerized units, not more than 50% by 
weight of at least one tert-butyl ester and/or N-tert butylamide of an a,J3-ethylenicaliy 
unsaturated carboxylic acid and at least one N-vinylamide and/or vinyllactam and at least one 
polyraerizable compound having a catiogenic and/or cationic group. However, Kim fails to teach 
the mandatory use of tert-butyl acrylate and acrylic acid. Some of the polymers listed in Table 1 
at paragraph [0240] of Kim include methacrylic acid, but acrylic acid is not used in the examples 
listed in Table 1. Acrylic acid is listed as one possible monomer at paragraph [0088] of Kim. 
However, there is no suggestion in Kim to use acrylic -acid in combination with tert-butyl 
acrylate as a comonomer. 

Moreover, the skilled artisan is not directed to selecting tert-butyl acrylate and acrylic 
acid for a hairspray composition, as claimed. Thus, as noted above, Kim fails to appreciate the 
criticality of the combination of tert-butyl acrylate and acrylic acid for a hairspray composition. 
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Applicants respectfully request that claims 43 and 45-55 be rejoined upon the allowance 
of generic claim 33, 



In view of the above amendment, Applicants believe the pending application is in 
condition for allowance. 



Applicants believe no fee is due with this response. However, if a fee is due, please 
charge our Deposit Account No. 03-2775, under Order No. 131 1 1-00043-US1 from which the 
undersigned is authorized to draw. 



Dated: February 12, 2010 Respectfully submitted, 

Electronic signature: /Georg M. Hasseimamt/' 
Georg M. Hasselmann 

Registration No.: 62,324 
CONNOLLY BOVE LODGE & HUTZ LLP 
1007 North Orange Street 
P. O. Box 2207 

Wilmington, Delaware 19899-2207 
(302)658-9141 
(202) 293-6229 (Fax) 
Attorney for Applicant 
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